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THE COMPYREDILLER QENERAL
OF THE UNITED S8TATERS
WASRHRIMGTORN O.Cc. 20¢'%Sag

DECISION

FILE: B-186731 LDATE:  octotzr 0, 1976

MATTER QI tarion Health and Safety, Inc,

DIGEST:

L. Where Defense Medical Nateriel Board determined that other
commet Lial produzt was acceptahle alternative to previously
procured item, D3A's revision of military specification o
reflect that tvo cemmercially available items neet actual
minimun needs of Gevernment was proper, notwithbstanding
that protcester belizves its product has superior quatities,

2, Vhere alternative acceptable products 1eflect divergent
solutions o t»cie requirem.nt, specifications stating
Government's aliernacive minlmum recuiraments are not
improper, simply because some nrovisions contained therein
apply only (o one o1 other of tvo possible approaches,

Mavjon Health and Safety, Inc. (Marien) protests the use of
specification MIL-T-0036315C »y the Defense Fersornel Support
Center (DSA) for the vrocurenent of "biological culture sampl .
tebes," or sample tubes, This protest vas dinely filed in
connection with DSA's procurement of =anple tub:s under its
solicitatien DSA120-7¢-R-20/0,

Marion presents multiple grounds for protesting the
specitication, which is o revision of a previous spccification,
MIL-T-308L538, which apparently Jdescrvibed only Marion's comnercial
product, The specitication vas revised for the specific purpose
of alloving for acceptance of a commercial item manufactured
by the Precision Dynamics Corpoation (Precision). The chapge
was made to open the procuremen: to competition, afrer the
Defense Medical Materiel Board had detammined that the Precision
product was an acceptable alteriative,

Simply explained, a bioiorical culture sample tube consists
of a plastic cap cennected to a cotton st ub, The swal is
normally contained in a plastic tube ap, _-ximateiry 6 inches in
lenpth, with a reservoir at the closed end,  The reservoir contains
culturc media, The package is designed so that in ordiqsary use
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the sterilized swab is removed from the tubular container,
applicd to collect a biological sauply, and reinseried into the
tube,  The rveservoir is opened and penetrated, or broken,
frecing the wedia to sustain hiclopical attivity while the
tample is transperted wo a laboratory for analysis,

Harion markets its product under the tradenome, "Culturette.”

Precision uses the name, "sSecurline,"”

Marion conplains that the provisions of paragraph 3,1 of
the specifications discriminate against its vroduct, and favor
that of,eved Hy Precision,  The paragraph cited prevides:

"3.l‘ﬂgjt’rigl. Matertal shall be as hereinaftes

specified,  If material is not specified, it shall
be suitable for its intendad function,

“"3.1,) Tip, Cotton for appiicator tip shall
conform to JJI=-C-H61, except sterility require-
ment shall not apply.,

"3.1,2 Plue scparator. Non-woven [abric for plug

stperator shall be polyester or cotton in

atcordance with materiel charactgr:srics ol
Dbh-8-70, paragraph 3,1 a

“3.1.3 Ampul,  Glass for anpui shall be in
accordance with type NP of the yspe,"

Ve cannot agoce vith Marion's viesw that these provisions are
discriminatory =, that "under the specsficatiovan a conpetitor’'s
product need only be suitable for fts intended function.” It
is true that subpavagrapus 3,1.2 and 3.1.3 apply only to the
Marion Culturctte, but that is so bhecause the Cuolturctte con-
tains two additional pavts: the plug separator and the ampul.,
Paragraph 3.1 detives the kinds of materials which may te

used,  The material for the cap, applicator, and outer tube

Is not specificd, and must only be suitable for their intended
usc, Both desipgns jucorporate an appiaicator tip, and must
conform to the requivemens ot subparagraph 3.1.1, The Culturecte
rescrvoir is comprised of an ampul, or secaled glass tube {itted
inside the outer plastic tube, which serves the function of
containing the media v ti) used, The same resuit is obtained
in the Sccurline culture tube by "erimping' the plastic tube to
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form a secaled compartmant, The additional parts ave not
required, Plainly, toe cited specification defines ony

types of materiats which must be used., We do not coastrue

it as reyu.ving thaet an #npul and plug separator be employed,
NMor can it be said that the Defense Medical Materiel Board

and DSA have acted arbivrarily in requiring that manufacturers
using a Marvion type reservoir meet the materials ruecifications
for the ampul and plug sepavaror,

Marion complains that subparagraph 3.2.1 requires ouly
that one end of the plastic outer tube be scaled, so that
regarding sample tubes of the Precigion design (wheve both
ends of the reservoir hav  crimped secuals) there is ne require-
ment that the interior or Mupper” seal not lcak, This is not
true since sublparagraph 3,2.1,3 requires that the tube snall
be scaled above the transport media to form a media chambea
and to keep applicator ¢ip from the media until the seal is
pressed or squeezed,

Marion argues that the last sentence of subpeagraph
3.7 1 rvequires that the plastic outer tube "shall be srec of
defornation wiich wall impede vremoval and replacement of the
swab,' Mavcion views thig as requiring a completely cylindrica.
tube, However, we agree wrih LSA that the specification
requires ounly the absence of imoeding defoimation,

The protester contends that subparagraph 3,2.1,1 is
ambiguous by rcouiring only the use of a "suitable' volatile
solveut or a "suitable' adhesive to bond the cotton applicator
tip to the applicator, DLvidcently, this requircment repléaced
the earlier specification for the use of "Fuiler's aahesive
X 3801 o1 better.' As DSA states, "suitablc" requives that the
bonding agent be appropriate to its intended nse, and fn the
coutext of ite application hare, to adecuately secure the swab
tip ~o the swab vithout exhibiting toxic charac'eristics, If
as Marion maiataions, use of Fuller's adhesive X 3801 or better
is necessary to avold toxic characteristics, then "or better”
has tae same latltuae as "suitable.'" We can perccive no
advan’age i identifying a specific adhesgive where vhe agency
fvoelf has determined that such specificity is not required to
meet its minimum needs,
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Marion complains that it ic vequired to comply with the

[
provicions of subparapgraph 3.2.1.2, entitled "separavor plug',

requiring that its plug "absorb the media which is relcased
vheo the ampul is crushed" and "provide enriched moisture
to the swal tip', but that no similur vequircment is imposcd
oa fample tuces using Amics media, sich as Yrecision's
Scecurline tube. While no such requivement is imposed, DSA
explains this difference as follous:

"Ihe specification requirement that the
separator plug provide enriched moisture
to the swab tip is based on the tact_that
the swal, tip in *he Marion product Jor
any product using a similar design to
compensate for the use ot a low viscosity
media/ is vot divectly iwmersed in the media,
Lut rather obtains the moisture to sustain
microbial viability essentially through con-
tact vith the separator plug. The Precision
ftem, on the other hand, is so designed that
the swab tip itself is immersed in the media,
* % %/Marvion's/ allcegation fails to take into
account that provision ot parvograph 3.2.1.3 which
requires that the size of the media chamber be
such that the specified amount of media is
sufficient to cover the anplicator tip vhen
instructions are ‘ollowzd, and the fuvther
requirement of peragiaph 3,6 that the tube be
capanle of sustaining microbial viability for
a sprcificd period,  The Precision item, or any
otter competitor's item, would have to comply with
these requirements.,' '

We uote, in this regard, that the jnstructions on the Sccurline

package direct the uscer to break the compartment scal and
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“"insert svab into medium,"”  The Marvion desipn utillzes modified
Stuart's transport media, which has an obscrvably lower viscosity
than doces the Amics media, Insertion of the swab as dirccted

by the Sccurline instructions does result in its beiny covered,
The swab may not absorb e media as readily as would the Marion
swab, but it does absorb {t. Also, the swab may not remain
completely covered if the tube is not storved in an upright
position,
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Even though substantial differences may exizt between the
alternative types of sample tubes available, the function of
the specifications is to state the Government's minimum neecds,
and we will not substitute our judgment for that of the Defeuse
Medical Materiel Board on this matter. As DSA has indicated,
any tube offered must be capable of sustained microbial
activity for not less waan 72 hours, vhen used as dirccted.

In this connection Marion a'so suggests that the directions
on the Sccurline package are amb guous, We have examinced the
instiuctions, and in particular, the illustration included
therein, and cortriry to Marion': claim, the instructions can
be followed if che tube is held ¢ showm,

Marion asscrts that "The rvequl.ement ZILaL the media be
able to sustaia micribia viabi,iti/ has been delteted from
the % % % /pirecent/ specification and since theve is no
formalat on requirement for cither Stuaves ilodified or Amies
media, there appears to be nu way to assurve the microbial
viability of the culture.'" Tiais rvequivement is in fact con-
tained in paragraph 3,6 o7 he prrsent specificarion, which
requires that microbial a -avity bhe sustained in tests of /2
hours duration, under preccrined testing “ianaards.

It is asserted by Marjon that although pavagraph 3.3
statce~ that "nominal dimensfons shall be as shown in Table 1",
tha dimensions shown in Table 1 are given without teolerances,
We agree with DSA ibat nomsnal jmplies that the non-critical
dinensioans given are approximate figures, and that rceasonable
variation is permitted, Indeed, inclusion of tolerances would
indicate that the figures arve not mercly nominal, and may not
exceod the maxinum and minimam dimensions specificed,

The protester objects to reduction of the requived shelf
life of the sample tubes to 18 months, from the 24 month
requitement imposced under the prior specification., As Marion
admits, this requirement Is vithin tie discretion of DSy to
detrrmine, taling into account its assesement of what is
requived in the best interests of the Gevernwent, DSA states
that this change was coordinated with the Defense Medical Materiel
Board.

In response, Marfon has sugpgested tnat DSA's coordination
with the Defense Medical Materiel Boaird mey have been less
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than adequate, and requests that we investigate this matter,
We note that Marion was vell aware of any hasis for protest it
may have had on these grounds 2t the tire this nrotest was

initially filed, and mada n0o objection it that tine.
Frotest Procedures, 4 C,F,K, 8 20.2(b)(2) (1976).

§£E Bid
The issue

was first raisced by Marion after proposats were submitted, in

connecticen * ith

ite rebuttal

to *he agenc,,

report.  In addition,

we find no basis for questioning D3a's determination that the

shorter shelt |

ife is in the

best intercests

»f the Covernment.,

Marion nevxt compiains that egpecification paragraph 4,73,
Examination, adds an additional examination requircment to the
prior specification, and it questions whether the additional
scntence is necessary "inasmach as we are alicady required to

comply with the specification and a list of defect. in

Table 1V."

In this connection, DSA repor:s that the reference to "Table TV"
was a typogrvaphical error and that

€vent, was not

intended to Le

the list of deefects, 1n

atl=-inclusive,

Mavion alsou auestions the meaning of classiticd defect

Nu.,

108, which

St

anpul and media (as applicable),”
this as including a vequirement appticable only 1o it, We

disagrec.

vi Mapplicator swab not separated tiom

Apain the protester views

any

As adeqguately oxplained by LSA,

this requircment "is

interdged to apply to both the Marion item and the Precision

iten.,

Pavagraph 3,2,1.,2 #% %

“ requires the

swab tip to be

separatea {vom the media ampul by therseparator plug % % %
while paragraph 3,2.1.3 recuires the swab tip to he separated
from the media by tne upper scal of the media chamber (Precision

item),”
“(H’ i On

RV

argucs

that since

“ the clarsitication of defects is designed

to recopnulze aveas of possible problems in the

product

furnished and sicce a prodact using

Aries madia depends on the rveotuee of the top

S0
we vould
the bottom

that in
Scal

nmay rupture

the
the

vicew of
bofore

fact

for introduct.on of the swab to the wedia,
SUARCSH

that
top

scal during the soucezing cporation & % % that
such an occurrence /fshould/ be listed as a

defect.,"

DSA accepts this as a geod suypestion, aud has indicate? that it
expects to incorporate such an crpress requitement in futurve

LI
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solicitations. However, DoA does rot beliere that other than
prospective action is reguired, siiwe in any event the suggested
type of failure would be 1 ced {f it occorred and woula be
listed as a parvagraph 3,10 "defoet which & % % may impairv & & &
[thef servicezollity” of the sample tube, We apree.

The protester contends that the leakage test described
in paragraph 4.4,3 cxn be rcalistically applied only to its
product, which it views as discriminatory, [lhe 1 «d provision
rvaas as followvs:

"Test samples of tubes without components shall

be filled with 3-4 ml, of water crntaining a
suitable indicator. These tuber shall be allowed
to stand upright on wvhite absorbent paper for not
less than 2 hours. Bottom of the tubes shiull

then be cramined fo: wetness aud the paper shall be
noted for color spots indicatiug rcakape,”

DSA admics that the prescribed test cannot be literally applicd
to the brecision item, but argues that "the same degrce of
cuality assurance would be exercised to assure the integrity

of the Precision itam's bottom scal.'" Morecover, DSA maintains
the integrity ol the bottom seal in *a¢ Culturette cannot by
determined by exteirnal examination of' the fivniched sample tube,
since un.il broken, the media is contained iu the ampul, and

is not in contact with the plastic outer container, The
Sezurline, on the othernand, contains the wedia vithin tie
crimped tube, and its in'2grity is jmmediately appavent n
examination of the tube,

We agrce with Marion that the specification s written
Lo apply to sample tabes utllizing cither Amics o1 modified
Stuart's media  and that if the test is to be applicd to only
one type of sample tube, It should bLe vevised, In view of
the various requirements already mentioned, requiring that
Precision produce a functional product, we believe that Marion
has not lecen prejudiced by this omission hecause the deficiency
would be corrected by limiting the test to Stua.t's media sample
tubes, avd requiring externel examination of the Awices media
tubes for wetness,
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Next Marioun argues that in adopting the new soccification,
DSA has eliminated paragraph -.0 of the prinr specification,
dealing witn packaging, packirg and marsing, As L5A noted
such requiremints are now contained in Section 5 of the specifi-
cation,

Finally, Mavrion oh,ccts that the new specification does not
provide a formolation requirenent for the transport mecdia, noting
that thare are various formulations of Stuart's and Amies media,
aud each has wodificd formulas, DSA's posfiion is that it huas
snccified the functional rvecuirements to be net, and the test
procedure for deterwmining whether the media will properly sustain
the required biological culture, so that rigia formulation
requirenents are not considercd essential, Irn is of course
necessary that o media be classifiable as being of either the
Stuart's or Ami 0 class of media, as required in parvagraph 3.2.1.3.

Manifestly, DsA has -erzrmined that the minjmum needs of the
Government can be met thoweugh less rescvictive specifications vhan
it has enployed in vhe past, allowing competition by firms willing
to manufacture sample tubes compatible with the Poecision offered
product, ‘this is in principle cons*stent vith the Lasic stalutory
requirement for competition and with sound procurcment poiicy.

Al chouph we have considercd Mavion's views, we find no support
fov its asscrt.on that it has beva treated unfaiviy and there
is no reason to conclude thiat DA abused its discrcotion in
cstablishing the new compesitive specltficaions,

We are by letter to the Divector of the Defense Suppiy
Agency today calling attention to the need Lo revise paragrapl
G.4.3 ot the specification, Nevertheless, ve find no sufricient
reason to Justify resoliciting the procurcuent,

Accordingly, Marion's protest is denied,
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